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VIA HAND-DELIVERY 
 
       March 7, 2016 
 
Darrell Villaruz, Interim Manager 
Determination of Need Program 
Commonwealth of Massachusetts 
Department of Public Health 
99 Chauncey Street 
Boston, MA 02111 
 
RE: Further Comments By Ten Taxpayer Group Regarding DETERMINATION OF 

NEED 
 Boston Children’s Hospital 
 Project Number 4-3C47 
 Main Campus: Renovation and New Construction of 11-Story Clinical Building 
 Brookline: New Construction of 8-Story Ambulatory Care Building 
 
Dear Mr. Villaruz: 
 
 This Firm represents a group of ten or more taxpayers1 (the “Group”) who have 
registered with the Department of Public Health (“DPH”) for notice concerning and participation 
in the Application for Determination of Need (“DoN”) filed by the Children’s Hospital 
Corporation doing business as Boston Children’s Hospital (“BCH”) (the “Application” or 
“App”).    
 

The Application proposes construction of a twelve-story2 inpatient clinical care building 
(“Boston Children’s Clinical Care Building” or “BCCB”) with approximately 445,000 square 
feet of space, with a basement and three sub-basements on the site currently occupied by the 
Prouty Garden and portions of the Bader East Building, the Farley Building, the Wolbach 
Building, the Library, and the Ida C. Smith Building;  renovation of existing buildings on the 
main campus at 300 Longwood Avenue, Boston, Massachusetts; and construction of a 252,000-
square foot, eight-story building at 2 Brookline Place, Brookline, Massachusetts (collectively, the 
“Project”).  The Project would result in the destruction of the Prouty Garden, the Library, and 
portions of the above-named buildings. 

                                                        
 1 Anne C. Gamble, Walter J. Gamble, Thomas M. Paine, Stephen Gellis, M.D., Loring Conant, Jr., Louise Conant, 
Brian Greenberg, Peggy Greenberg, Karen D’Amato, Christine Barensfeld, John W. Hagerman, Robert Gamble, 
Shirley C. Duff, William K. Duff, Mary Jane Ertman, James M. Smith, Ellen K. Andersson, and Gustave Murby. 
2 The Application sometimes describes the BCCB as twelve stories and sometimes as eleven stories.   
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The cost of the project exceeds $1 billion.  It is believed to be the largest DoN 
Application to ever come forward for review.  Comment letter by Dr. Paul A. Hattis.3   
 

We submitted comments on the Application pursuant to 105 CMR 100.400 on behalf of 
the Group on January 21, 2016, and several members of the Group spoke at the public hearing on 
February 25, 2016.  Those written and oral comments are incorporated herein by reference.   We 
hereby submit additional comments and reasons why DPH should deny the Application. 

 
We also agree with the statements by the many witnesses at the February 25 hearing who 

spoke in opposition to the Project. These people provided powerful witness that Prouty Garden is 
an irreplaceable therapeutic healing garden, the only place at BCH where patients and families 
can experience nature and escape from the hospital.   

 
DPH should deny the Application, in addition to the reasons already stated, because: 1) 

BCH has failed to prove that there is a need for expansion of the magnitude proposed, which 
would more than double the square footage of the hospital; 2) the purpose of the Project is to 
increase revenues by attracting more international and out-of-state patients while the percentage 
of Massachusetts is decreasing significantly, which is an impermissible purpose; 3) BCH has 
failed to describe the effect of the project upon indigent and Medicaid patients, and prices to 
insurers and other patients, as required by Factors 2 and 5;  4) the Application fails to fully 
disclose and discuss alternatives to the Project as required by Factor 7, including but not limited 
to the alternatives identified in the DoN Application BCH filed in 2010 which resulted in the 
construction of the Mandell Building, none of which would have disturbed Prouty Garden; 5) the 
Application does not take into account the effect of the expansion of the Waltham campus, 
making an adequate analysis of need impossible; 6) BCH has already started construction of the 
Project on the Boston and Waltham campuses, in violation of the law and DPH’s disaggregation 
policy; and 7) Prouty Garden is a therapeutic, healing garden and a medical facility.  BCH may 
not legally destroy it without first obtaining a DoN. 

 
1. The Project is Gigantic and Unjustified 

 
The Project would more than double the size of the present facilities at the Longwood 

campus.  Although BCH has improperly excluded it from this Application, BCH’s expansion 
plan also includes a major expansion of the Waltham campus.  

 
BCH’s Application comes on the heels of the completion in 2014 of another expansion 

project.  In 2010, BCH applied for and received a Determination of Need for construction of a 
ten-story building and renovation of 9,295 square feet of existing space.  (DPH Project Number 
4-3B85)(the “2010 Project”).  According to the Staff Summary prepared by the DoN program for 
the 2010 Project,4 the existing gross square footage of BCH at that time was 370,595 square feet; 
the 2010 Project sought construction of a new building of 117,345 square feet and renovation of 
                                                        
3 Exhibit A. 
4 Exhibit B. 
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9,295 square feet of existing space, resulting in a total gross square footage of 487,940 square 
feet.  

 
BCH cites the age of its facilities as a reason for the Project:  “We operate with a 

significantly older physical plant than many of our peers.” App. p. 461.   
 
However, as noted in the DoN Staff Summary for the 2010 Project, the main clinical 

facility originally opened in 1988 (DoN Project #4-3109), and in 2005, BCH completed a major 
expansion (DoN Project #4-3983), adding Main South, an 11-story addition that accommodates 
two intensive care units as well as ambulatory and ancillary services.   A substantial portion of 
the BCH facilities are brand new or relatively new.   

 
BCH cites overcrowding as a major reason for the Project.   BCH claims that it has 

significant access problems resulting in scheduling delays, but the Application does not contain 
data or evidence to support this claim.   

 
For example, BCH states:  
“We have been experiencing for some time significant access problems resulting in 

scheduling delays for patients and referring physicians across a range of our subspecialties.” 
App., pg. 416.  

 
There is scant evidence presented in the Application to support such claims. There are no 

references to numbers representing delay time for scheduling appointments or procedures; there 
are no references to average waiting periods before a patient sees a doctor. There are no data to 
substantiate these conclusory statements. BCH cannot meet its burden of demonstrating a need 
by a clear and convincing demonstration without strong data to support its claim of over-
capacity.  

 
The only data we were able to find in the Application with regard to delays is at page 434 

of the Application:  “Lack of availability of inpatient beds resulted in procedural cancellations 
and rescheduling or deferral of over 100 patients.”  The Application does not state what period of 
time this covers, what services this refers to, the number of patients serviced over that period, or 
the length of time for rescheduling or deferral.  It is not meaningful.  It is an isolated piece of 
information without sufficient data to determine its significance.    

 
The Occupancy Rate for the Longwood Campus of BCH for 2012 through 2015 is listed 

on page 477 of the Application, as follows:  2012-80%; 2013-80%; 2014-86%; 2015-86%.  
These figures do not show BCH to be full to 100% capacity at any time or that it has turned 
patients away.  The record, therefore, cuts against a DoN. 

 
BCH cites the need for private patient rooms as a major reason for the Project. The 2010 

Project, dedicated in 2014, provided for construction of forty-four new private rooms and 
conversion of thirty-three other two-bed rooms to private rooms, increasing the number of 
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private rooms by seventy-seven.  It is unclear if the people who spoke at the hearing on February 
25 about the need for private rooms were describing conditions before or after the completion of 
that project.  It is unclear that the need described by those speakers still exists.  

 
Several speakers at the February 25 hearing talked of the need for private rooms in the 

NICU, and several physicians talked of the need for improvements in the cardiac center.   Even if 
all of this anecdotal evidence is given full weight, it does not justify the Project.  The proposed 
NICU and Heart Center combined are designed to occupy less than a quarter of the new space. 
App. p. 406, 407.    The magnitude of the proposed building is excessive, and is not 
proportionate to the purported needs of BCH. The NICU will be on one floor.  The NICU plus 
the cardiac units will take up no more than four floors of the BCCB.   

 
Most importantly, the 2005 major expansion and the 2010 Project met the needs of BCH 

as BCH perceived those needs at those times.    The Alternatives Analysis BCH filed for the 
2010 Project is attached as Exhibit C.   Construction of a fourteen-story building, instead of the 
ten-story building decided upon, was rejected as “over scoped” and “not necessary at this time to 
meet the current and projected need at the hospital.”  Significantly, there was no consideration of 
any option that would require the destruction of Prouty Garden.  

 
The Project, with its gigantic scope, is unnecessary to address any remaining issues of 

overcrowding and capacity.  What has changed from the time of BCH’s application for the 2010 
Project is the orientation of the BCH administration, which is now focused on pursuit of revenue 
and profits.  In the words of Dr. “C.U.,” a physician who has been on the staff of BCH for almost 
twenty years and who has submitted comments to DPH (copy attached hereto as Exhibit D):  

“Over the past decade, as the CEO and upper echelons of 
management transitioned from outstanding local and 
nationally recognized medical and research leaders to more 
recently clever, ambitious, and highly-paid business 
personnel with management skills but generally devoid of 
any clinical, patient care training or experience, there has 
been an accelerating decline in the core values of the 
hospital and a change in the institutional drive and mission.  
There is now on focus on profit, driving up patient share, 
and competition with the other local institutions, mostly 
Tufts Floating Hospital for Children and MGH Hospital for 
Children.  This expansive plan has led to increased patient 
load at Waltham and many other outlying clinical sites, as 
Children’s continues to expand their catchment area to deny 
patients to their competitors and to generate more clinical 
revenue and income.” 

 
 As Dr. Hattis points out in his comments (Exhibit A), Chapter 224 of the Acts of 2012 
makes clear that the laissez-faire era when hospitals could just do as they please is over.  
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Hospitals are not free to indulge themselves by expensive and unnecessary construction, and pass 
the bill on to the taxpayers, which is what the Application requests. 
 

2. The Purpose of the Project is to Increase Revenues By Attracting More 
International and Out-of-State Patients While the Percentage of Massachusetts 
Patients is Decreasing Significantly, Which is an Impermissible Purpose 

 
BCH readily admits that it is seeking increased revenues from international and out-of-

state patients.   The Application states: “30 percent of our patient revenue originates from out-of-
state patients; we expect the geographic reach of the enterprise to continue to grow…. As might 
be expected, complex patients tend to travel farther for more complex services that are higher 
cost and unavailable in their local markets.”  App. p. 399. 
 

BCH attorney Jane Willis confirmed that approximately 30 per cent of BCH’s patients are 
not from Massachusetts in a February 16, 2016 letter to DPH: (“Approximately 70% of patients 
are from Massachusetts”). Letter, at 7.5 

 
What BCH and Ms. Willis fail to mention is that the percentage of Massachusetts 

residents among BCH’s patients is decreasing dramatically over the last six years.  In its 2010 
Application for a DoN for the 2010 Project, BCH reported that 80% of its patients were 
Massachusetts patients. 2010 BCH DoN Factor 2, page 6; 2010 BCH DoN App. Factor 2, pp 2-
3.6  

Dr. C.U.’s comments describe in detail that BCH is conducting direct and aggressive 
marketing to the Gulf States, Saudi Arabia, Qatar, United Arab Emirates, Kuwait, and others.  He 
points out that in 2014 visits from international patients increased almost fifty per cent, and he 
says that he is sure this number continues to grow.  In his words:  

“This is the real reason the Prouty Garden is on the 
chopping block—the Hospital is chasing money from 
wealthy foreign health-care systems.  The Hospital wants to 
build a private, single-roomed building, catering to rich 
foreign patients that are paying and support the CEO and 
other executive’s salary and expansion plans, with space to 
support these patients’ cultural activities.”  
 

Dr. C.U. urges that all patients, including those from the Middle East and abroad, should 
have the Prouty Garden as a sacred healing place.  He says:  “Destroying the Garden and 
claiming to replace it with roof top gardens is a travesty—this is akin to trading the Sistine 
Chapel in exchange for a dozen Thomas Kincade mall art paintings.” 

 
                                                        
5 Nowhere in Ms. Willis’ seventeen-page letter purporting to rebut the Comments filed with DPH by the Group on 
January 21, 2016 does she contest the Group’s assertion that a major purpose of the Project is to increase revenues 
by attracting more international and out-of-state patients. 
6 Exhibit E. 
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BCH’s active marketing for international patients and the lucrative nature of this business 
has been widely reported.  “International patients are a lucrative business for local hospitals 
because they tend to be people with complex medical needs who require expensive care, and 
they include wealthy families who can afford to pay full price…International business at the 
nonprofit pediatric hospital [BCH] soared 54 percent last fiscal year.” Priyanka Dayal 
McCluskey, International Patients Good for Children’s, Boston Globe, Jan. 23, 2016 at A11.7 

 
According to Middle East Health Magazine, which is the “leading English language 

medical magazine serving the Middle East,” “Most patients who come for expensive procedures 
pay the full price for their care. Boston’s Children’s Hospital saw profits jump last year by 28%, 
thanks, in part, to a surge in medical tourism patients from the Middle East. Not surprisingly, 
marketing efforts have been extended to reach this lucrative clientele from the oil-rich Kuwait, 
Saudi Arabia, the United Arab Emirates and Qatar at a time when revenue growth from the US 
patients has stagnated.” MIDDLE EAST HEALTH MAGAZINE, May/June 105 Issue, page 2.8  

 
BCH has a contract for referrals from China with St. Lucia Consulting, the “largest 

Chinese provider of medical guidance on overseas medical care.” ST. LUCIA CONSULTING, About 
Saint Lucia Consulting, 2016, http://www.stluciabj.cn/english (“St. Lucia has signed formal 
contractual agreements with Mayo Clinic and Boston Children’s Hospital.”). With five offices 
across China, including Beijing and Shanghai, St. Lucia funnels Chinese patients directly to 
BCH for treatment. Id.  
 

A letter to the General Manager of St. Lucia from Robert Schuman, Director of 
International Contracting at Boston Children’s Hospital, says “Oh behalf of Boston Children’s 
Hospital, I would like to take this opportunity to thank you and your company for facilitating 
patient referrals from China to our hospital….Your company provides the ‘bridge’ between our 
two cultures and facilitates the care of your clients with our specialists, which we greatly 
appreciate.” Letter to Quing CAI from Robert Shuman, 
http://www.stluciabj.cn/about/rongyu.html.9 While the letter is not dated, Robert Shuman has 
only worked at Children’s Hospital since 2013. ZurickDavis, Latest News, January 15, 2013 at 
13.10  

 
BCH is also busy expanding its network to increase referrals to other states in the United 

States outside of Massachusetts.  
 

In May of 2015, BCH purchased Children’s & Women’s Physicians of Westchester— a 
for-profit medical practice with 276 doctors in 57 locations throughout Connecticut, New York, 
and New Jersey. Healthcare Finance News, 5/22/15, “Boston Children’s Hospital buys New 

                                                        
7 Exhibit F. 
8 Exhibit G. 
9 Exhibit H. 
10 Exhibit I. 
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York-based Children’s and Women’s Physicians of Westchester;11 Boston Globe, 5/22/15, 
“Children’s Hospital Set to Expand”.12 
 

This deal “will add thousands of patients to the Children’s network,” and increase 
referrals to the Boston campus. Boston Globe, 5/22/15, “Children’s Hospital Set to Expand”. id. 
 
 In summary, it is abundantly clear that the main purpose of the Project is to increase 
revenues by increasing the number of international and out-of-state patients.  BCH is engaged in 
purposeful and substantial marketing efforts to increase the number of international and out-of-
state patients.  This has resulted in a substantial increase in such patients, who are a source of 
substantial revenue.  It is equally clear that the percentage of patients from Massachusetts at 
BCH is decreasing significantly over the last few years.   
 

The purpose of the Determination of Need (“DoN”) program is to make sure that 
adequate health care resources are made available to every person within Massachusetts at the 
lowest reasonable aggregate cost and to ensure the non-duplication of services. 105 CMR 
100.001.  BCH’s strategy is not a permissible purpose under the statute and is directly contrary to 
the purpose of the DoN program.  BCH’s Application for a DoN should be denied for this reason 
alone.  It is unnecessary for DPH to go any further.    
 

3. BCH Has Failed To Describe the Effect of the Project Upon Indigent and Medicaid 
patients, and Prices to Insurers and Other Patients 

 
The first question in the Determination of Need kit under Factor 2 is: “How will this 

project affect accessibility of services for the prospective patients who are poor, medically 
indigent and/or Medicaid eligible?” 
 

BCH never answers this straightforward question, which goes right to the heart of the 
purpose of the Determination of Need program. In response to this question, BCH says that it 
“has a long-standing commitment to treat all Massachusetts children regardless of their ability to 
pay” and other statements about BCH’s past and present activities, but nothing about the effect 
of the project upon services for the poor, medically indigent, and/or Medicaid-eligible.  BCH 
does not satisfy Factor 2. 
 

BCH states at page 399 of the Application: “By payer mix, we are by far the largest 
provider of care to children enrolled in Medicaid and Children’s Health Insurance Program 
(CHIP) in Massachusetts….”  This is not surprising, since almost all of BCH’s patients are 
children. 

 
State records show that BCH does not have a good record of treating Medicaid patients. 

According to the Massachusetts Center for Health Information and Analysis (CHIA), BCH 
                                                        
11 Exhibit J. 
12 Exhibit K. 
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“tends to have a high proportion of commercial business (over two-thirds), which reflects the 
fact that Boston Children’s treats very few Medicare patients.” 2012 CHIA Hospital Profile.13  
 

BCH boasts in the Application: “[n]early one-third of our patients rely on the Medicaid 
program for insurance coverage.” App. p. 417.  Not only does nearly every other acute care 
hospital in the state exceed that percentage, but CHIA records show that in 2014 BCH had the 
second lowest public payer mix out of all of the acute care and specialty hospitals in the state. 
For example, Tufts Hospital, which includes the Floating Hospital for Children, had a public 
payer mix of 60% in 2014. 2014 CHIA Hospital Profile. Boston Children’s Hospital had a public 
payer mix of only 35.7%. 2014 CHIA Hospital Profile.14 
 

While BCH currently serves very low numbers of Medicaid patients, the Project would 
hurt the medical accessibility of such patients even more. Pursuant to 130 CMR 415.408, certain 
services are not payable by the Division of Medical Assistance (Medicaid), including “(G) 
private hospital rooms, except when the member is being treated for an infectious disease that 
requires a private room, or in other circumstances in which a private room would be medically 
necessary.” 
 

The Project includes conversion of all semi-private rooms to private rooms. Whether the 
Project cuts off inpatient access to Medicaid patients, or increases reimbursement rates, Medicaid 
patients and the Medicaid program will be drastically affected. BCH fails to mention this at all in 
its Application.  The Application fails to mention whether and on what terms Medicaid patients 
would be housed in private rooms.  The Application must be denied. 
 
 BCH does not satisfy Factor 5 of the Determination of Need application.  In order to 
satisfy Factor 5 of the Determination of Need regulations, BCH must demonstrate that the 
proposed capital expenditure and operating costs are reasonable, including the likely effect upon 
charges to the public and reimbursement by third party payers to the applicant and to other 
providers. 105 CMR 100.533(B)(5)(b).  
 

BCH spends over 100 pages in the Application purportedly addressing this factor, but 
BCH mentions nothing in those pages about the likely effect of the Project upon charges to the 
public and reimbursement by third party payers. App. pp. 548-700. 
 
 BCH’s prices are already sky-high.15  As discussed above, the main purpose of the 
Project is to increase revenues.  BCH in the Application ignores the requirement to show the 
impact of the Project on indigent and Medicaid patients, insurers, and patients.  The Application 
does not satisfy Factor 5, and therefore must be denied.  It is likely that the Project would cause 
BCH’s already sky-high prices to rise even further.  This is further reason to deny the 
Application. 
                                                        
13 Exhibit L. 
14 Exhibit M. 
15 Exhibit F. 
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4. BCH Has Alternatives That Would Not Destroy Prouty Garden; BCH Does Not 
Disclose the Alternatives or Provide the Discussion and Analysis Required By Factor 
7 

 
BCH has created a false choice and unnecessary controversy by claiming that it is 

necessary to choose between expansion and Prouty Garden.  Its discussion of alternatives is 
slightly more than one page and simply reports BCH’s conclusions.  It does not satisfy Factor 7. 

 
All of the many speakers at the February 25 hearing who urged that Prouty Garden be 

saved had nothing but praise for the care provided by BCH, and many of them argued that there 
are alternative sites for expansion and it is not necessary to destroy Prouty Garden.  More than 
one hundred physicians and BCH staff members signed a petition that was published in the 
January 5, 2016 issue of the Boston Globe saying that the hospital’s goal of improving the 
neonatal intensive care unit and converting shared rooms to private rooms does not justify the 
destruction of Prouty Garden.16 Several active BCH physicians spoke at the public hearing 
and/or submitted written comments urging that Prouty Garden not be destroyed.  The fact that so 
many senior physicians and others have taken such strong positions in opposition to the BCH 
administration shows how important they believe Prouty Garden is to the healing mission of 
BCH, and how inadequate they consider the proposed rooftop garden and scattered green spaces 
to be. 

 
Attached as Exhibit O is a copy of a story in the November 14 , 2006 issue of The Boston 

Globe, stating that BCH the previous day unveiled plans to add 60 beds on two floors to be built 
upon its main hospital building by 2011, and five years after that, to add capacity for 60 more 
beds in a twelve-story patient care building that would be built on the site of an “old research lab 
slated to be torn down.” [the Enders Building].  The story said that BCH also plans to build an 
18-story research laboratory that was already approved by the City [the Longwood Research 
Institute on the site of a parking garage].  The story was accompanied by a rendering issued by 
BCH (Exhibit P). 

 
Thus, as of November 14, 2006, BCH had slated the Enders Building (an “old research 

lab”) to be torn down and planned to construct a new clinical building at the site of it.   In the 
interval since 2006, BCH constructed the 2010 Project, which involved construction of an 11-
story clinical building on a different site.  The Enders Building still remains in the same spot it 
was in in 2006, and is now an even older research lab.  There is no evidence as to when, if, or 
why it became no longer “slated to be torn down.”  It provides an obvious alternative site for the 
construction of a new clinical building that would not require the destruction of Prouty Garden. 

 
BCH presented the expansion plan described in the November 14, 2006 Boston Globe 

Article to the Boston Redevelopment Authority (“BRA”) as the 2008 Institutional Master Plan 
(“IMP”).  The BRA approved it.   It allowed an addition of two floors above the main building; 

                                                        
16 Exhibit N. 
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this would include demolition of the approximately 7,000 square foot buildings at 57 Binney 
Street.  This would provide 63 critical care beds, for a net increase of 39 new beds.17  

 
In addition, the 2008 IMP also stated that BCH anticipated development of a Patient Care 

Center on the site of the Enders Building during the latter portion of the ten-year term of the 
IMP, and shifting research functions from Enders to the Longwood Research Institute, which was 
not yet constructed. Id. 

 
The Longwood Research Institute is still not constructed as of this date, and BCH is now 

selling parking garage site on which it was to be built as surplus and unnecessary.  According to 
an October 20, 2015 article in The Boston Globe, BCH is selling a parking garage at 340 
Longwood Avenue which was approved for an 18-story laboratory tower ten years ago, and the 
availability of this site was not publicly announced when it first came on the market. Boston 
Globe, Hospital Property Up For Grabs.  BCH Vice President of Real Estate, Charles Weinstein, 
is quoted in the article:  “Children’s has devoted its strategic growth to clinical, not research.” 18 

 
In the Alternatives Analysis for the 2010 Project, BCH considered various alternatives 

(Exhibit  A).  It rejected the option of constructing two more floors on the Main Building, and 
then considered various options for building on the Binney Street site, namely, four stories, ten 
stories, and fourteen stories.  It rejected four stories as insufficient, and fourteen stories as 
unnecessary.  It selected the ten-story option as best suited to meet current and future needs.  This 
became the Mandell Building, which was dedicated in 2014.  Building on the site of Prouty 
Garden was not even mentioned as an alternative.  

 
When the Mandell Building was dedicated, Charles Weinstein, BCH vice-president of 

real estate and development, was quoted in an August 7, 2014 news story as saying that:  “The 
116,000 square-foot-space [where the Mandell Building was constructed] was the only teeny-
tiny plot of land that could accommodate the hospital’s much needed expansion.”19   Mr. 
Weinstein did not mention Prouty Garden as being a site available for expansion. 

 
Thus, alternatives to the Project are not just speculative or hypothetical.  BCH had actual 

plans for an alternative that it submitted to BRA in 2008 and obtained approval from BRA that 
would not require the destruction of Prouty Garden.  BCH’s alternatives analysis as late as 2010 
did not even mention the destruction of Prouty Garden.    

 
Attached hereto as Exhibit T is a copy of the comments of Dr. Alan Watson, a researcher, 

who presents the observation that pharmaceutical companies have little trouble in finding 
locations to erect 10-15 story research buildings, including right next door to BCH.  He presents 
the obvious observation that BCH could find an alternate location for expansion without 
destroying Prouty Garden if it wanted to.  He is exactly right.   
                                                        
17 Exhibit Q. 
18 Exhibit R. 
19 Exhibit S. 
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5. The Application Does Not Take Into Account the Effect of the Expansion of the 
Waltham Campus, Making an Adequate Analysis of Need Impossible 
 
According to BCH’s publication about its expansion project, Transforming Tomorrow, 

BCH has “One Vision: Boston Children’s at Waltham, Boston Children’s Clinical Building, 
Brookline Place, and Renewal of Main Campus.”20 

 
According to BCH’s own publications, expansion of Waltham Campus is an integral part 

of the BCH expansion project and as such, must be included in the Application.  The Waltham 
expansion will allow patients from the western suburbs to select to go Waltham instead of 
Boston.  The Waltham expansion must be included in the Application if DPH is to have the 
information it needs to assess the need for the expansions in both Boston and Waltham. 

 
Dr. Hattis argues persuasively that the Waltham project needs to be included in the 

current DoN Application (Exhibit A).  Given that the DoN charge is to see that health care 
services are provided at the lowest reasonable aggregate cost, the only meaningful way for this to 
be evaluated is for BCH’s complete expansion plans to be included in this Application.  Dr. 
Hattis expresses the concern that the Waltham expansion has been excluded to obscure the total 
costs.  

 
Attorney Willis argues that BCH will “not be in a position to file a DoN application for 

Waltham until the planning process is complete and any necessary zoning approvals have been 
approved.” Willis letter, p. 5.   This claim must be rejected out of hand.  Attached as Exhibit V is 
a copy of a website page from BCH’s architect describing the “Boston Children’s Hospital, 
Satellite Hospital, Waltham, Massachusetts, Estimated Completion Date 2018,  Boston 
Children’s Hospital is expanding clinical services at their Waltham campus by adding a new 
clinical building and phased renovations to the existing facilities.  The new clinical building will 
provide space for inpatient beds, outpatient clinics and operation rooms, as well as miscellaneous 
support services and amenities.”   Attached as Exhibit W is a copy of another website page from 
the architect:  “Design is underway for both the Waltham campus and the hospital’s Longwood 
campus.”   

 
Any suggestion that BCH has not already decided upon the Waltham expansion is false.  

Besides, Attorney Willis does not even specify that any zoning approval is necessary for the 
Waltham expansion, and, if zoning approval is necessary, what the status is of any application for 
such approval. 

 
6. BCH Has Already Illegally Commenced Construction, In Violation of the Statute, 

Regulations, and the DPH Disaggregation Policy. 
 
Pursuant to G. L. c. 111, sec. 25C and 105 CMR 100.011, no person shall “make 

substantial capital expenditures for construction of a health care facility or substantially change 
                                                        
20 Exhibit U. 
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the service of the facility unless there is a determination by the Department of Public Health that 
there is a need for the construction or change.” 

 
G.L. c. 111, sec. 25B defines “construction” as “construction of a new health care facility; 

the alteration of, expansion of, making of major repairs to, remodeling of, renovation of or 
replacement of an existing health care facility; the initial, additional or replacement equipping of 
any such facility;  the acquisition of consulting, architectural, and engineering services, and, of 
site, when such acquisition is directed toward an undertaking sufficiently specific to constitute 
the subject matter of an application for determination of need under section twenty-five C.” 

 
G.L. c. 111, sec. 25B defines “substantial capital expenditures” as “(1) the expenditure, or 

obligation of a sum of money for construction of a health care facility (a) which under generally 
accepted accounting principles is not properly chargeable as an expense of operation and 
maintenance, or is made by lease or comparable arrangement, and (b) which exceeds, or may 
reasonably be regarded as leading to an expenditure for construction in excess of, the 
expenditure minimum determined pursuant to this section for an undertaking sufficiently specific 
to constitute the subject matter of an application for a determination of need under section 
twenty-five C; or (2) the obtaining by lease or comparable arrangement, by donation, or by 
transfer for less than fair market value in excess of the expenditure minimum.” 

 
“The statute requires that any substantial capital expenditure for construction or 

renovation, or any substantial change in services, by a health care facility be preceded by a 
determination of need for such by the Department of Public Health.” Howe v. Health Facilities 
Appeals Board, 20 Mass. App. Ct. 531, 532 (1985).  

 
DPH’s Policy on “Disaggregation and Substantial Capital Expenditure Prior to a DoN” 

provides: “An expenditure incurred for capital improvements or equipment subject to DoN 
approval and commenced prior to such approval may be subject to substantial penalties, 
including fines.”   

 
BCH has incurred such expenditures and commenced construction prior to DoN 

approval.   
 
BCH has publicly presented the Project as already finally decided upon and indeed 

already begun, without any mention that the Project is not yet approved by issuance of a DoN by 
DPH.  It did not even apply for a DoN until December 7, 2015.   

 
BCH has named its expansion project “Transforming Tomorrow” and described it to the 

public in a power-point presentation entitled “Boston Children’s Hospital Transforming 
Tomorrow.”   According to p. 2, “Boston Children’s Hospital has begun the most ambitious 
campus redesign in our history; we are creating new space, renewing space” (Note use of present 
tense and unconditional language).21 
                                                        
21 Exhibit U. 
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On October 2, 2015, the Boston Inspectional Services Department issued an Alteration 
Permit for work having a value of $882,952.00 at 300 Longwood Avenue (Boston Children’s 
Hospital) for “interior renovations of office space.”22 According to the plans on file at the 
Inspectional Services Department, this work is for demolition and construction of facilities for 
the pathology department in the Bader and Farley Buildings.  It is part of the expansion project.  
App. p. 530, 531. 

 
On November 20, 2015, the Boston Inspectional Services Department issued another 

Alteration Permit for work having a value of $2,027,034.00 for work at Children’s Hospital-
Farley Building.  According to the Permit, the work includes:  “Preparatory roof demolition, then 
replacing an indoor cooling tower presently located in the subBasement with a dry cooler that 
will be located on the Roof.  Replace existing Compressor Rack system.”23  The plans for this 
work are entitled “BCCB Enabling.”24  

 
On December 12, 2015, the Boston Inspectional Services Department issued another 

Alteration Permit for work having a value of $2,412,000.00 for work at “Children’s Hospital-
Clinical Building,” SubBasement, Basement, and Floors 1-4.  According to the Permit, the work 
includes:  “Relocation of existing Operations Center (OPS) equipment.  Work includes rework of 
fire protection, demo and installation of new partitions, electrical25, medical gas monitoring 
equipment, new fire alarm devices and remote monitoring and new finishes.” The plans for this 
work were not yet available for public inspection at the ISD at the time of our inspection.   

 
In addition, a document bearing the insignia of Boston Children’s Hospital and entitled 

“Construction Permit” is presently posted on the BCH premises.   According to that “Permit,” the 
starting date of the project was August 24, 2015, and the planned ending date of the project is 
June 1, 2016.  According to that “Permit,” the Project Scope is:  “New Operations Center to be 
constructed in Main South.”  The General Contractor is identified as Turner Construction 
Company.26  

 
BCH has already removed many of the perennial plants from Prouty Garden.   
 
BCH has constructed protected passageways used on construction sites through portions 

of the Longwood Campus near Prouty Garden. 
 
BCH has posted a sign on a tree in Prouty Garden that it will be moved.  
 

                                                        
22 Exhibit X. 
23 Exhibit Y. 
24 Exhibit Z. 
25 Exhibit AA. 
26 Exhibit BB. 
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The BCH expansion project includes demolition of the Library in its current location.  
BCH has announced that the Library will be moved from its present location at the end of March 
2016. 

 
BCH held a farewell event for Prouty Garden in the Garden in October 2015. 
 
The Waltham Building Inspector’s Office indicates that it has issued permits for more 

than $5 million of construction at the Waltham campus that is not yet completed. 
 
BCH is flouting the law and the DPH disaggregation policy.   DPH should impose 

significant fines upon BCH.   It is also necessary for DPH to immediately order BCH to 
immediately cease all construction related to the Project on either the Boston or Waltham 
campus, including but not limited to any work on the Prouty Garden.   

 
7. Prouty Garden is a Therapeutic, Healing Garden; It is a Medical Facility 

 
 Many parents, patients, and others made moving statements at the February 25 hearing and 

have submitted equally moving written comments to DPH, providing abundant witness to the 
therapeutic and healing value of Prouty Garden.  It is a medical facility.  We attach and refer to a 
few of them:  

- Letter from Liz Watson about her daughter Jesi27:  “We sat in the fresh air, 
listening to the birds and feeling the warmth that the air-conditioned chill of 
the hospital environment did not allow.  That was in 2014. Jesi had been in 
and out of Childrens Hospital for four years.  Each admission she had enjoyed 
the Prouty Garden, escaping for a short time the sterile clinical space of the 
cancer ward for the fresh air and tranquility it provided.  Prouty Garden 
became the one constant in a life which had been fragmented by cancer 
treatment.” 

- Letter from Sarah Roehrich, a speech pathologist28:  “For years, this garden 
has provided a myriad of children, families, professionals, and students from 
around the world the opportunity to reflect, connect, heal and dream in ways 
that no inner space can provide.” 

- Letter from Bob Spillman and Lana Seguin-Spillman29:  Their son was 
diagnosed with muscular dystrophy at an early age, and suffered 
psychologically from teasing and taunts; he became suicidal; he was 
transferred to BCH’s Department of Psychiatry;  

“We visited often, and that is when we rediscovered 
the magic of the Prouty Garden.  Our visits quickly 
evolved into escorting him to the Garden, where the 

                                                        
27 Exhibit CC. 
28 Exhibit DD. 
29 Exhibit EE. 
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healing power of a calm, attractive, and natural 
setting became clear. The nature—both plants and 
fauna—soothed our whole family—but especially 
our son.  We could talk about next steps and these 
excursions provided a key component of the healing 
process.  When we think of Children’s, we think of 
the Prouty Garden.” 
 

- Letter from John B. Mulliken, M.D.,30 founder and director for 35 years of the 
specialty programs at BCH in cleft lip/palate, craniofacial, and vascular 
anomalies, disputing the statement by Dr. Kevin Churchwell at the February 
25 hearing that BCH must expand because of these “growing” 
multidisciplinary programs. 

- Letter from Andrea, Stephen, and Peter Berry31 comparing experience with 
Prouty Garden with experiences with rooftop gardens at Children’s Hospital 
of Philadelphia and Johns Hopkins Hospital; “Both rooftop gardens are 
hardly-visited, harsh places.  Not appealing unless you like loud heating and 
ventilation generators.”  

- Letter from Ingrid Dahlin-Doherty,32 who has been both a patient and a 
professional at BCH:  “The Prouty Garden is an oasis amidst a sea of concrete 
that makes up the Longwood Medical Area.  It is a place of healing and solace 
in the midst of chaos and uncertainty.  It is a place to become grounded, by 
literally being able to touch and connect with the ground.  To tear down the 
garden and that magical dawn redwood would feel like tearing down and 
rebuilding over the Boston Public Garden.” 

- Letter from Stacey Geary,33 registered nurse working with children who have 
been hospitalized at BCH, many of whom are oncology patients:  “The Prouty 
Garden is an essential part of their healing because it ministers to their mind 
and spirit in a way that no medicine can.  Being able to turn their faces to the 
sunshine and put their feet in the grass allows the children to have a sense of 
normalcy at a time when their illness has turned their worlds upside down.  I 
beg you to reject Boston Children’s Hospital’s application to build on the site 
of The Prouty Garden as there are alternative sites that can be utilized.” 

- Letter from Patricia Worden, Ph.D.,34 a microbiologist.  “I am aware of the 
overwhelming importance of psychological equanimity and optimism in the 
healing and resilience of the body especially in its importance for the 
functioning of the immune system…If the wonderful Prouty Garden were to 
be obliterated to make way for a new building it would be a triumph of 

                                                        
30 Exhibit FF. 
31 Exhibit GG. 
32 Exhibit HH. 
33 Exhibit II. 
34 Exhibit JJ. 
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technocrats and bureaucrats who see only the bottom line and their own 
advancement.” 

- Letter from Maureen Tripp,35 mother of four children who have been treated 
at BCH:  “[Prouty Garden] is a space where my children and I have found 
healing quiet and solitude while waiting for test results or taking breaks 
between treatments. Research shows that emotional distress and pain are 
lower for patients when they are given access to therapeutic gardens like the 
Prouty…When we leave the garden, we feel renewed and better able to face 
the emotional and physical challenges ahead.  A rooftop space would not be at 
all the same experience.” 

- Letter from Loring Conant, M.D.,36 a primary care physician, former medical 
director of the Hospice of Cambridge, and former faculty member at Harvard 
Medical School. “Sadly, the Prouty Garden, the national landmark for healing 
gardens, would be a casualty of the current plans for expansion.  The proposed 
‘green spaces’ and roof garden do not meet the criteria of a healing garden.  
The capacity for caring for the various constituents of the hospital community 
will be significantly diminished…At the hearing there was clear evidence that 
the hospital has several other options for its proposed expansion—including 
building on its Waltham campus…deny Boston Children’s Hospital’s 
application for a Determination of Need certificate.” 

- Letter from Miriam Greenspan,37 mother of one child who lived and died at 
BCH and another child with complex mental and physical disabilities who has 
been treated at BCH throughout her life. (Ms. Greenspan convinced a nurse at 
Beth Israel to let her sleep in a sleeping bag on the floor of the ICU in order to 
be with her baby.) “The Prouty Garden is not just a pretty place.  It is not just 
a nice way to spend time on a long day of numerous appointments.  It is more 
than a refuge.  The Prouty Garden is medicine.”  

- Letter from Susan G. Regan, J.D.,38 an attorney from New York who has been 
on the New York Public Health Council for nineteen years, a body performing 
functions similar to the DoN Program. “I can recall no instance where there 
was an outcry from the community of the breadth and magnitude of the outcry 
over the loss of Prouty Garden…I believe that our great health care 
institutions should respond to the needs of the communities they serve…I urge 
you to use your singular role to require the hospital to find a way to upgrade 
their facility that will protect the Prouty Garden.    

 
More than 15,000 people have signed the on-line petition urging that Prouty Garden not 
be destroyed.  
 

                                                        
35 Exhibit KK. 
36 Exhibit LL. 
37 Exhibit MM. 
38 Exhibit NN. 
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Attorney Willis argues on page 3 of her February 16 letter that Prouty Garden is not a 
licensed clinical space or service and is therefore outside of DPH’s purview.  She cites 105 CMR 
130.020 (listing hospital services). She further argues that even if Prouty Garden were a licensed 
space or licensed service, BCH may close it without a DoN because it would not cost more than 
$17.8 million to do so. 

 
Attorney Willis’ arguments are insensitive and wrong.  As discussed above, Prouty 

Garden is a medical facility.  It is a therapeutic, healing facility.  At the February 25 hearing, we 
read the letter of Dr. Elliot Martin, a psychiatrist who conducted therapy sessions in the Garden.  
The licensed facility that is BCH is the facility at 330 Longwood Avenue, Boston, 
Massachusetts.  There is no separate license for each patient room, treatment room, recovery 
room and space used for psychotherapy.  The listing of services at 105 CMR 130.020 is a listing 
of broad categories of services, (“Medical/Surgical Service,”  “Burn Unit,” “Coronary Care 
Unit,”) not a listing of rooms and spaces. 

 
Attorney Willis’ claim that BCH could destroy Prouty Garden even without a DoN is 

wrong.  As discussed above, “construction” under the statute includes preparatory work, such as 
site preparation.  Destruction of Prouty Garden would be site preparation for the Project.  The 
DPH disaggregation policy would defeat any attempt by BCH to evade the plain language of the 
statute by viewing it in isolation.  In short, destruction of Prouty Garden would be a flagrant 
violation of the law.   

 
Conclusion 
 

For all the reasons mentioned by all the speakers at the hearing on February 25 and in the 
written comments submitted to DPH, and for all the reasons discussed above, DPH should deny 
the BCH Application. 

 
Thank you for your consideration. 
 
 

Sincerely, 
 
 
Gregor I. McGregor 
 
 
Michael J. O’Neill 
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